
STATE OT' NEId YORK
STATE TAX COMMISSION

In the Matter

Charles F. Zweifel-

the Pet i t ion

C o . ,  I n c .

o f

o f

&

for Redeterminat ion of a Def ic iency or a Revision

of a Deterninat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  3 / I / 7 A - 7 2 / 3 1 / 7 5 .

State of New York

County of Albany

Jay Vredenburg, being duly

of the Department of Taxat ion and

7th day of Ju1y, 1980, he served

C h a r l e s  F .  Z w e i f e L  &  C o . ,  I n c . ,

enclosing a t . rue copy thereof in

fo l lows:

AFFIDAVIT OF MAIIING

sworn, deposes and says that he is an employee

Finance, over 18 years of age, and that on the

the within not ice of Deterrninat ion by nai l  upon

the pet i t ioner in the within proceeding, by

a  secure ly  sea led  pos tpa id  wrapper  addressed as

Char les  F .  Zwe i fe l  &  Co . ,  I nc .
148  E .  40 th  s t .
New York,  NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper
(post off ice or off icial depository) under the exclusive care and custody

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petit ioner

and that the address set forth on said wrapper is the last known address
pet i t ioner .

Sworn to before me this

7 th  day  o f  Ju Iy ,  1980.

1

i n a

of the

herein

of the

,) /7.,.?
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STATE OF NEW YORK
STATE TAX COMMISSION

the Pet i t ion

C o .  ,  I n c .

AIFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  3 / I / 7 0 - I 2 / 3 7 / 7 5 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of TaxaLion and Finance, over 18 years of age, and that on the

7th day of July,  1980, he served the within not ice of DeLerminat ion by mai l  upon

Joseph J. Perr ini  the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

Mr. Joseph J.  Perr in i
Deputy General, NYC Municipal Service Adm.
Municipal  Bldg.
New York,  NY 10007

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ione

Sworn to before me this

7 th  day  o f  Ju ly ,  1980.

In the Matter

Charles F. ZweifeL

o f

o f

&

r .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  7 ,  1980

C h a r l e s  F .  Z w e i f e l  &  C o . ,  f n c .
148 E.  40rh  s r .
New York, NY 10016

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAx COMMISSION

cc :  Pet i t ioner '  s  Representa t ive
Joseph J .  Per r in i
Deputy General ,  WC Municipal  Service Adm.
Munic ipa l  B Idg .
New York, NY 10007
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISS]ON

In the Matter of the Appl icat ion

o f

CHARIES F. ZIdEIFEL & C0.,  INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Periods March 1, 1970 through
D e c e m b e r  3 1 ,  1 9 7 5 .

DETERMINATION

Appl ican t ,  char les  F .  Zwe i fe l  &  co . ,  rnc . ,  148 East  40 th  s t ree t ,  New

York ,  New York  10016,  f i led  an  app l ica t ion  fo r  rev is ion  o f  a  de terminat ion  or

for refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for

Lhe per iods  March  1 ,  1970 th rough December  31 ,  t975 (F i le  No.  16999) .

A  fo rmal  hear ing  was he ld  be fore  So lomon S ies ,  Hear ing  Of f i cer ,  a t  the

off ices of the State Tax Commission, Two l , /or ld Trade Center,  New York, New

York, on February 74, 7978 and cont inued to complet ion on June 20, 1978 at

9 :15  A.M.  App l ican t  appeared by  A lexander  s .  Moser ,  Esq.  The c i ty  o f  New

York ,  Dept .  o f  Genera l  serv ices ,  appeared by  Joseph per r in i ,  Esq. ,  Deputy

Genera l  counse l .  The Aud i t  D iv is ion  appeared by  pe ter  c ro t ty ,  Esq.  (Bruce

Z a l a m a n ,  E s q .  ,  o f  c o u n s e l ) .

ISSUES

I .  Whether the contract between appl icant and the City of New York

const i tuted a pre-exist ing lump-sum construct ion contract within the meaning

and in ten t  o f  sec t ion  1119(a) (3 )  o f  the  Tax  law.

I I .  Idhether the appl icat ion for refund with respect to the tax periods

March 1, 1970 through February 28, 1973, was f i led within Lhe statutory t ime

per iod  es tab l i shed by  sec t ion  l l39  o f  the  Tax  Law.
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I I I .  Whether  app l i can t  i s  en t i t led  to  a  re fund fo r  the  per iods  March  1 ,

1973 through December 31, 7975 for sales tax in excess of the tax rate in

e f fec t  on  the  da te  o f  the  or ig ina l  con t rac t .

F]NDINGS OF FACT

1.  App l ican t ,  Char les  F .  Zwe i fe l -  &  Co. ,  Inc . ,  r ^ ras  dur ing  the  per i -ods  in

issue and st i l l  is a domest ic corporat ion organized under the laws of the

Sta te  o f  New York ,  wh ich  main ta ined i t s  p r inc ipa l  p lace  o f  bus iness  a t  148

nast  40 th  S t ree t ,  New york ,  New york .

2 .  0n  May 17 ,  1966,  app l i can t ,  Char les  F .  Zwe i fe l  &  Co. ,  Inc . r  os  cont rac tor ,

entered into an agreement with the City of New York, Dept.  of  Publ ic ldorks,

for electr ical  and related work on the construct ion of a new hospital  bui lding

at  Be l levue Hosp i ta l  Center .

3. The aforementioned contract provided that the contractor v/as to

rece ive  a  percentage above the  cos t  fo r  mater ia ls ,  Iabor ,  and o ther  cos ts

incurred in the performance of the contract,  including sales taxes on mater ials

incorporated in the work to be performed.

4. Appl icant paid sales tax on mater ials in connect ion with Lhe aforemen-

t ioned or iginal  contract at  the 5 percent rate.

5 .  0n  May 14 ,  !970,  app l i can t  and the  C i ty  o f  New York ,  Depar tment  o f

Publ ic I 'Jorks, entered into a "supplementalrr  agreement modify ing the or iginal

cont rac t  da ted  May 17 ,  1966.  The t ime fo r  the  comple t ion  o f  the  cont rac t  was

extended to June 8, 1972, due to the inabi l i ty of  the contractor to obtain

labor ,  serv ices ,  o r  maLer ia ls  f rom i ts  cus tomary  sources .  The t ime fo r  comple t ion

of t 'he job was further extended to 0ctober 15, 1975. The percentage payable

t 'o the contractor above actual costs for labor and mater ials was increased and

a gurarant.eed maximum cost establ ished.

6. Appl icant was required to and did pay increased sales tax at the 6



- 3 -

percent ,  7  percent ,  and 8 percent  ra te dur ing the per iods f rom March 1,  I97A

to  OcLober  15 ,  1975 .

7. 0n May 28, 7976, appl icant f i led a claim for refund with the Audit

D iv is ion  in  the  amount  o f  $54,738.00  fo r  the  per iods  invo lved,  based on  the

dif ference between the sales tax rate at the t ime of the or iginal  contract and

the increased sales tax rate thereafter.  The Audit  Divis ion denied the appl ica-

t ion for refund.

B. Appl icant agreed to refund to the City of New York, any refunds

rece ived bv  i t .

CONCTUSIONS OF I,AW

A.  That  secL ion  1119(a)  o f  the  Tax  Law def ines  the  te rm "pre-ex is t ing

lump-sum or unit  pr ice construct ion contract" for the purpose of c lause (3)

thereof,  as a contract for Lhe construct ion of improvements to real property,

under which the amount payable to the contractor or subcontractor is f ixed,

without regard to the cost incurred by him in the performance thereof.

B .  That  app l i can t ' s  con t rac t  descr ibed in  F ind ings  o f  Fac t ' r2 "  and "5"

is not a "pre-exist ing lump-sum or unit  pr ice construct ion" contract,  within

the  mean ing  and in ten t  o f  sec t ion  1119(a) (g )  o f  the  Tax  Law,  in  tha t  app l i can t

Idas reimbursed by the owner for the actual cost incurred, which would include

the amounL of sales tax paid; therefore, the amount payable was not f ixed with

regard to the cost which i t  incurred, i r respect ive of the guaranteed maximun

c o s t .

C.  That  s ince  app l ican t ts  cont rac t  does  no t  qua l i f y  as  a  p re-ex is t ing

lump-sum contract,  the quesLion regarding the t imel iness of the refund appl ica-

L ion  is  moot .
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D.  That  the  app l ica t ion  o f  Char les  F .  Zwe i fe l  &  Co. ,  Inc .  i s  den ied  and

the denial  of  refund is sustained.

DATED: Albany, New York STATE TAX COI"{MISSION

JUt 0 7'ES0


